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BrATE OF ILLINOIS
ILLJNOIS COMMERCE COMMISSION

IlUDoil CoGuDctcc COIIUDiuioll
On ltl Owu Mmkm.

I.D.var.ipdOD coaRminl
DliDob Bell TtJtpboae Companyts
c:omt»liaDce widl Stcdoa 271(c) ot
till Telecav'MIDicatiom Ace of 1996

)
)
)
)
)
)
)

No. 96-0404

AME1UTECH ILLINOIS' REPLY MEMORANDlJM
m.BESPONSI TO ORDER JNI1lAIING INYESTlGATlQll

DJiDDis Bell Tel'" Company d/b/a AmuiIcch lWnois ( ..Ameriteeh I1liDois")

rapcctf\Illy submits this reply memorandum in response to the Older Initiating Investigation

__ by me IlDDais Commerce Commiaioa (-Commislioll1 011 August 26. 1996. Tbis

lDImOtIDdum addlesses 1eIa1 iuuca or questioDs of stImtary ilBlprcCiLtion raised in use other

,ubmiPiuns tIled fD reJPODIC ro rbe omcr IDJdadDllnVlldpdoD.

I. THE MEANING OJ' HcrION 211(c)(1)(A): PIl0VIDING ACCESS AND
INl'EIlCONNEcnON TO A PREDOMINANTLY FACILITIES-BASED
PBQvmg.

A. 1'111 RequIremeDI That A BOC Be Pro\'idllli .Aceta aDd
wea:mnccaon Pugygt to an Anrmd Aprnmept

'tIft' IppIUJ 1D apee with Ameriteeh llliDois with respect to the proper inteqtretUion

~ Oil wbicb it bues Its SCdion 271 application. Staff useru that the mere existence

of such an agteemtDt does nor coastitute otprovidinll' access aad ImarcODDlcuoD, aDri thac with

1
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respect~ those clIft'Hist ItemS dill have actually been n:q1ICICed for purc!we by the other party

to tile agreemeur. a HOC ItJ!lUlt aC1Ual1y fumish the~ agd imertannection. II Direct

Tcsdmcmy or Cbadoue F. TaKeurst OD balt· of £» Staff of the IlliDois Commerce

IPI*r to cliIparI tIW. if tbe BOC bas not been asked to aetUtlly fUmish ODC or more checklist

items. it may campi, wtdllhe~ by mlkina those uems available to me other pany through

rho Igreement itself am through a statemcm of gencra11y available tem1S. 5.ee TCl'Kcum

TadmoDyat 11.

AJ Amcritcch UIiDais demonstrated in its opening memorandum (Am. Mem. at 19~22),

tJdI is • ODly SCDSibJa cClllltrUGdOIl of the swure. Not aurprisingly. therefore. it is the

CCIIIItIw:doII cbac CoDpas u.udcd. ~ CuDt-=cc Jtcpon, B.a. Rep. No. 104-4S8. 104th

cema.. 2d Sea. 1" (1966) (emphasis added) (tbe .::hleklla:i~ must he J1ft1v1dect by a BOC

I From hi submission, it wou1cS appal' W' Staff lmerpmecl a statlmeJU in Amerilech
mintria' opeame lepl memonDdum to sugar that Amcritech IlJiDais WU advocating a
wlMrC qreemem is .ft'Ic_" posidoa. _ TerkeunC Testimony II 13. 25. However.
AIDed1ecb IIlizIois DJade the stltemcnl co which Staff refers (S. al 13) in a completely
cIIIf'cre.m eoA1CX' III.....w _ COIIIIDIPioo', Q\aca&i04 No.3 rtlaiAc lU thI; qucathm
wbetba' 5ecticm 211(c)(1)(A) i"'P'*l a "meuicllt tfllt. 11111. Ameritech nUnois'
......cnt (Am. MelD. ac S) dw -. ROC will saDafy tba rr::CJUi1t!WESiCS of 5ec:UOD
11t(cxt)(A) H gD U it hu euerecl into 'ODe or more biDdina agreemems' for
~D" (emphasis added) was meaD! co rebut me propositiOD mat. in addition
to die Ipmeut-reJated requiremena of SecdoD 271(cXl)(A), I BOC must demonstrate
tbat tbl= maztet has amained some spcci&d le~ of~. Ameritech IDlDois did
IIDI bUaIS ID my way to Jehle Ella Jalpleaioa dill t!IB 5ecdOA l71(C)(1 )(A) apnmenu
011 wbk:h • SecdoD 271 app1icalioD is bIsecl nee DOC sads(y an of me requirements of
_ .... iDdlacIlaI cia~ of-~ accas and~ •. In
1Iat. Ameritech IlDDois' respoi1SC to Questioll No.3 JiaIpl,. did nat Iddrea the memiaa
of -PtOYidiDI &a:II8 aDd ~0Ja.· ~ JJUDois addressed drac isne in
qaadcm NGI. 12. 13. .SII Am. Mem. at 16-23.
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bPI recacste9 tbeltems included.,in.1bc Ct=ldist"). ADd Ameriteeh IlIiDois' agreemes with

MFS aDd CCT satisfy the "is providing" rcquitewem of Sam 111(c)(1)(A) because uDder

those agreemcms Amelitech nliDoiS (1) is adUally furnishing to MFS aDd ccr all of "the items

mc1uded ill dx cJKa1ist" tbac tbcy "have ~ccd"~ (2) is mald.nc Unmcdia:c!y available:

through die aan:emenu and I. GeDcral Stltement all additional cheek.list items that MPS am ccr

have not spc:cificaUy ubd to pwcbue.

1bc only RCD.ltlinc question is whether the word Iprovide_ CQ1IaI Ibc common seme

~ iJMaded by CODBreu. ADd. based on Staff's dictioDU)' dofiDiti0D5. the answer

Is clearly "ya." It is indisputable that a BOe is "providiDgw all cbeetlJst items that it is actually

mmjsbing to tbr: campedDg provider. 2 ADd II Staff PQims out. the primary non-arthaic

ddiDicioll of the WOld ·provide· is to -make available." ass TcrKc:um Testimony u 14.

Staff.~. $UgestI that it may be PR"'.mre for Ameli ill!ch mlnois to proceed with

I Beaioo 271 applbdoD based em me MfS lDdIorCCT apeemaa at this time ber:ausc AT&T

ad Ma have raquuted Amcri!ech 1IllDois to actDa1ly fumish them with checkUst items in

addition to tbose aow beiag fum.isbed to MFS aD&1 CO. ~ TerKtW'St Testimocy at 32·35.

2 Irlsuppgrt cd Sa poaidcm cbIc I SOC IDIIIt aaually ~ t\lrallblng d2eckllSl i=u mac lbc
orher c::oJU1ICt.lIlf partY bas aaually reqaated to pazcbase. SWf alludes to "problems"
dill. wcoa1d arise _ would pnWDt • cam. _ has siped an ~don
apCCiill:Dt tram 1dUa11y recetvtq &he coutradUal services" aad to the posstbill~ Ihu a
ICC may blva wiQcadves co dilly COlIZICt perfoImaace if it CIA obWn iDrerLATA
..,. ill die manrtme,· TerkcUrIl Tcsdmoay at 1.5·16. Staff's caacems, however, arise
.,. III die siuwioD where die other put)' co \Z iDrm:om=tion. aarea=n hal aeuwty
nquafIcllO parcbIse "clB:Jdlst" traas. UDder tbBIe circDlIISQJJCeS. AmcriteCJ1IJ1ftS
tIIK the IOC..acma1Jy be fttmbbtng thole ltaallD order co be "providiDc" ICCe$S

aIId imlrcOlllllCtioA. But AIUrPcIa miDois is pedormiq iu obUption uDder the MFS
IIIId CCT &JI'M'!'"'IS and dlerefore the Staff's ccmcems have DO bearlns on lhe timiDg
of AmeritecJa IUIuois' SocUon 211 application.

3
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III SEatf"s wordl~ IIAT&T aDd. MCI have requested each cbeckU$1 irem.. It Id- at 32. But Staff's

assumption tbal AT&T aDd MCI have requested. Ameri1:ech Illinois to aecua1Iy fum.ish - and

have cnmmtrrpd themselves to purcbuc: - checklist items in addition co tbose items that are

being aC11Ja11y fumis11:4 'to facmdea..based competftOl'S under tbe MFS aDd CCT acr=mems is

dllllollSlSbly i=orreet.

AT&T ud Mel have • reapested AmeriIech llliDaii to aceuauy fumish them with a

siDele checkJist item. More important. meitber AT&r nor MCI baa obUpred. itself to purchase

any checkliSt item that is not already being acmally fumished to MFS and CCT. Rather. the

llgreement that tbey have "requested" is ettedively nothiDg more than a menu of options from

which they caD purcbuc - wbm.aD4.lfm ~. 'Ibe coatractS Iha AT&T and MCI will

llave in pJacc by III'1Y DW year do DIX require tbl!m to buy a rinlle thing; they require

Ameritec=h to provide proddcu~ ..me. _.cwork~~!.U4.ifATAT aad Mer uk

to purelwe than.

ADlrUech 1IUDoil _l1li co bIse its section 271 appUcalion on one or more approved

Ilf"'"ectJ with raci1ities-based providers. UDder dJasc Asr==rJCS, Ameriteeb IJIinois is

providiDllCCCSI aad Jm:er;onDeCCiOll-- il iI acmally fumisbinl aU clu:c1di$t icems that have been

requested far pgn;baIc by the olber pa:niel to those agreem=a; aDd it is making [he other

cbecklist itaIU fblly available to those parries upon~ pusuant to the tenD.S of sud1

ap:cmCIUI. wbidl ioc:orpora~ by reference Amerit=b. miDob' tbm1 cxistinr5~ of

pneraJly available !emu. And Section 2'1(c)(1)(A) requi~ no nuxe. Under the Ad. hllving

en=ed Imo appIOVCd Section 171(c)(1)(A) qreemsms under which II is PfO'iding ag:as and

~ .in accord.aDce with the campetidn ehlcklist. Amctitach (]linoo CJ.DI2Q[ be
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excl1.Jcl" from me Jons distance IXIUket merely because omu poc=iaI competit01'S migbt - ax

SClD1e umpeci1led ame in tbI t\mUe _. decide to purchase additioDal clftklist items from

AmedleCh lI1iDois, This would make potemia1 competitors like ATilT aDd MCI the gatebtpers

to A.meria:d:t mJaoil' CDII'Y lmo JODI Cltsmnce. By Simply DOt t.aki.aI a single chect JUt item­

LL. loeaJ switchiq (which ATlkT and Me probably will JIDC aNd because thc.y both ~cdy

have deployed or fDtead In !be near fuan to deploy tMir 0'WIl switches) - dJey could delay

iDdeflDiWy, pOISibly faRver. Amcri=h IUiDois' etJtry inIo 1011I dbUza. 1'hiI would DOl only

be mooumem1ly UDfair to Ameriteeh DliDois. but it would barm competition·. aJ¥i consumers ­

• in bom cbe JODg dis~ aDd local martets. In short, Ameritech llUnais' pCSitiOJl is DOt an

WlWammed npDlion ot m. 1996 AI:t. IS me self-tnt=sted long dUta:Dt:e camers would have

dII COmmtssioll believe. bat rad2er & common srme inrapfefa%ioa of the Sta1Wory laDgUaae to

.mueve the COIIp'CUionaJ objecd.... of GpCIliDs both cbo local aDd 10Ar d1staQcc madcds to

II. 'Den II No MIIrk: Or Marbt SIaare Test For Appronl Of AD
Al'JClDlllt:basccl AppIltIdgp 11'9" Exltt! [lito Tbf Lou Diltanc:e M!rJcet.

The CommtaioD's Question Nos. 3.4, 5. aad 15 were dirc=ed at the issue of wbelher

die fCC au.c~ thai me local nwuge market haS achieved some level of

c:ompcddvemu before approvtDs an ~--bIsed Seeuoa 271(c)(1)(A) application by

AIMriulcb miDoU to CDfCr' the 10" discw;c~ AJ AmetilGCh IlJiDuiai cxpla1J1ed In itS

iDltIa.t respnnr.. t!IIre ia M requirerQent WMIer secuOD 21t(c)(l)(A) that the IUrkec be

-effectively compeciEive" or tbac dlore be. "Yiable competidw alttmwvc." IDdud. such vague.

DOD~stalUIOry requirImoms are fWJy tncoasistem with. COIlp'eSS' express rejecCion of. "mctrics"
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lilt. CQ(I8!'eSS chose iDstad to rely on the existe:ntt of I qaallfyiq iDterco~tioD~emem

aDd sati$f'acticm of the competitive cheCkliat requiremut as evideza of competition ill the local

market. Beyomi me criteria explicldy set out in !be stWte. Coagress determiDec1 to _se no

requlJ:emeIltI IS to me aamre ot cQlllPC&inl providcts or tbo ICOpC of thoI~ that they offer.

JIa Am. Mem. at 4-'7.

SCaff aerees wid!. Ameri1ech UIiDais that 5ecIion 271(c)(1)(A) does not HCODremptate a

mettics test.. TtrlCeurst TesIM1oD)' at 3. S. 25. Sprim also concedet that ·Conpess did not

lurend that me rest (UDder sectioJl211(c)l should tum on aay specific quamitatiye measure of

the competitive LEes' market pres==•• SpriDI's Lela! Memorandum In hsponse To Order

IDidadDg IDYadpliOJl (·Sprint Man.") 311-2; .II!!lm j£. II 8 ("Given Congms' rejecdon of

a market shire or'mdrics' test. it WOWd be imprudanl to set III iDflexiblc specifiC Sl.Msl'd for

compIi1ac:o."', N.-vertbdea. Spriar 1'1.... tha& lbese same DOG-aatufDty bal"riers In fncraud

COIIIDefitlOa ill ics 10DI disalrn market be read inrD the StllUlB UJJder tbe guise of a ltmazket

amlysis. " 14- 11 8. La odIer words, Sprim wma to meaJt tbe CoDlftSSioDa1ly~

·mcaics" l:bcory into rhe Secdon 1:11 equadOll tbrouIh me back door. ADd Met adapts the

SlIDe 1ICdc, upinl tbat market shares should be usa1 [Q esablish a "rebuUable pmumptionH

abotU wbccblr local marJceu arc compeddvc. Met Tc:Jecommnqic:uioas Corponticm's Legal

Memonadum In lb:spoDse To Order llliriarini Inwstiption ("Mel Mem. ") at 33-34.

ADrit8c=Il IWnoil' potilioft ClI1 tbia iIIUC it elMl'ly .. OQC ill iCt previous su.bmiaicml to

die Commi.... II! Am. Mem. at 1-7. 29-31. NIIkbet Sprint DOl' WCI have said anything to

retuce AmeriteciI nliaois' basiC propo.idon cbac Ccmgress clearly rejecred such indirect HI'DI'tties"

tests. 'Ibe Act simply tcqUircs I DOC to be proYidiq accesa DId~ in accordaDce
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wtdl mo..competitive c=:klist to euablish cbIl me BOC's applicadaD meeu me cest of the Act.

lDdeed. UDder l'racJc B rl1e statute permits a BOC to compete in cb.e 10111 clistaDce 1'D31'ket eveD

in the aJ:Bnsc ot IDX facilitles·based provider of busiDeU and teSidemfaJ local service based

solely upon tI:Ic tuiJIg of I. .latemeOI ot lcu:nlly available terms. Ca~ required that

camperiton have *1l anmmity tn eampere. not tbIt there be any particular qtJ2nmm of

competitioa. iA cablishing me liming of SOC euuy iDEo tbr; iDlez'.LATA market.

c. TIle Mplling or ,.dRUg-Bged Coryetition.

t.. "I'aciliUts-Baud" Cealpetitloll rnduda Serrices Pnmcled 1\raUlh
Unbundled NItwqrk EJ9IIlgg Leased From The Incumbent LEe.

AI Ameritech tniDois demonstmed in its iJUti&l~ the swutoly laDguge,

1qIS1aIiYe tUscory, aDd CODpessioJSll paIpOSII bebiDd~ 1996 N.l est.Iblish th&t leased ndWDrk

CDIIIpIedcor" requiraII.em SIt form in Secdoa 211(cXl)(A). Jra Am. Mem. al8-12. AIIhouIh

Staff does aot tab a position on the leuiq issue, it does raise somo !actual questioN relating

to the dep= of coauoJ that I aoc exen:isel over Ul1bund1ed network eJemems. TerKeurst

TeadmoDy u"29-30. However. Ame1'itecA nIiDois believes du.t me Issues to which Staff allUdes

do DOC lead co v.acertamty in icfendfyiDa what is aDd is DOC faciIideI-based competition uMer the

Act.

elemeftrs ftram • ROC, il MekI ro purchae "exclusive acce5i. to diose elaunlS. III tM Matter

at Ihp J.oc;aI Cqmpetidon Pmyi&ims fA the T*,,,,,munications Act at t•• CC DocJa:t

No. 96-98. FIlIt 1Uport aDd Order, 1258 (AUI. 8. 19M). Lib... the FCC's n1les pne1udc

7
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a SOC !)val imposing limiwiom on a~tiug provider's IISI of network e1!D1eats to offer

MrVicc. S. Am. Mem. at 11-12. Accordingly. if a BOC complies with the St2I1lte aDd all

applicable regulatioDS, u a matter of law it has dODe~ 1IW is requireci to effecUvcly

trlDSfer CCDII'CI over me leased IKl&WOrk c1aD=ls to 1M compeUt1)f. By stmuory &ZKl rcgularory

daIl.DidoD. Ihe leuecl tJemenu become 1M COinpefitor's -own lf faciliCies.

BothSpriDl :aDd Met make a IlU'I!lbcr of arpmerus why leased netWOrk eIca=rs should

DOC be ccmIidered iJ1 cfefiDinI facilldes--bued competition. IKS of wbldJ g compelliDg. r1nt,

Sprim ureru tIW fadJities-bued compeddoa is limited to title ownmhip because

SecaOD 271(c)(1)(A) does noc meatio111easing ofU12bwJd1ed elemeDB. Sprint Mem. at 10. This

IfIUDI=t simply begs me question. Section 271(c)(l)CA) docs DOC say cbat title to me facilities

in quauOll is required citber. n is well estabUShec1 dW me term "owncnh1p· eor:ompasses

domiDion ad. C:OlllrOl over sometIUDg, title to ",hieh is in aaodler.' TIle SI1Nte's use nf the

tam -thair own.. tblrefore. is _ slaftiDl po~ DOl tile emI, of tbe analysis.

Sprim abo cites to me Coutercace Report (SpriDI Mem. at II), wbich aettIaUy supports

Ameriteeh l1UDDis' araument. 1"be rust sencence of the passage in £he CoDference R4p0rt to

wbich Sprint a11udeI talks about ·a fully reduDdant nenvort.· 1bB _OM sentence discusses

S Is. I.L lIImJe y, pPpn. 12$ ID. Arg. 3d 820, 830, 466 N.B.2d 687, 694 (1984)
(a'lll:Ut of Joaiala1'Jrc'. \118 of tenD ·0.,..- iDdIcab!ld tbIt lfowamJ1lp. cUd not
.....riIy 1IIIIn Cbt same miDI u havIDI title to pmpefty). «4 '0 relcrW an. 109
m. 148, 19, 4M N.E.2d 31S. 320 (l98S) (title to, aDd oWDCrSbip of, property need DOl
.....arily~ in die same pcrtOIl). Alpha Rho Z- piLambda Chi AJalp" ~,'y"
Inhfldrara gf Ibc CD' of WtMryIJIe, 411 A.2d lUI. 1136 (Me. I.) (the term
WGWDelIbipIl !J 110( aricdylimited to title owucrshlp ud IhoaJd be coucruecl. -Ilia,
ID Usht of me subject mauer. tbc purpose of tbB·Se:atute. tbe IcalUtOry conmn).

S
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'Iht tbiI; semaa tbeD StateS tbIt me pwjIose of the 'preMmipantly oYer Ibdr OWl telepbone

exchaDP sorvice (aclI1ties" requirea=u is to ~eQSUIe a competitor offering service exclusively

tbrougb n:saJe ot tlIc BOC's tcleplJoDo exc:bI&DCe service does DOC qaaJify • • .11. ILR.~.

No. 104-458,. 104cJa COlli.• 2d Sea. 147-48 (U1I06).

T1IJs. ach seateII:e in the quoted portion of tbI: CoDfeteDcc Rcpcm refers to a different

method at providing service: (1) tbrough facUitiel adU8J1y owned by tbe competitor.

(2) tbrough faciliEies leased flom the iDcumbeut. a.ad (3) thlDugh resale. or the tbree. the: only

ODe that me Co.afcreftce Report excI\I4es from me scope of -pn!dominamly over tbeir own

telephone adJanBc service fadJit'W· is rcsa1c. Had Coaarcss inrezsde<1 to uc[ude servi~$

PIOvidccllbrouIb WIt/U:DCI1e4 DelWOlk e.IImeaII from tbe deftaiUon oft£;illdcl-baad~oa.

it woWA haw: araro4 ill the tbircI ""If' l.cc quoted. by SpriDt=me pwposc of rJw requimnl!D!

it to "enmre a. contpeUtor otraiDa service exdusivcly through resale and/or thrpyglUhe leasing

gI ugbpndted npork e1emeDts daa DDC quality." Iadeed.. had eo.- intemftd to exclude

leuedmnrorkelewNu!S. secticm 271(c)(1)(A) itIeItwouldbaw: read: Ilsuchte1epbcne exchange

serviee may be offend by such compedq providers eitbet' exclluively over their own telephone

aYCbtnp service facilities or predcmtiDant1y over their QWIl telepb.cmB exchange service (acUities

ill combfDadOA wtdl••e.D. arvtce f!dJida lased..Jrpm anmMr cm1er or lht

resale of die u:JecomxmmicadoQl semces of aDOCb&:r camer. II Sprim should not be permitted.

to rewriIie me .ut.

~ 9.·s reUaacc 011 discuaioDs in the Confaaace RIpon eoacemiDa competition

!tom cable eompudcs is equlIy~.. .SII Sprim Mem. at 12-13. TIle fact that

C"..onsR!SS referred to cable compama u belJlI facil1tics--bIsc:d. proves norhinl. 1bere is no
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evidem:e. that the txampk of cable c=pIDies as bti:q (acilitift.based was in1I!!Ddec1 to Wnk the

ways in wbich tbe sWDtorY~ could be satisfied. Tb= is DO dispute mac a. company

that owns all or its own equipment would be ·facilities-baSed." l1Ie issue Is Whecbet a Q)iiipDIY

tIIIC I... uMaadled aenvort e!cmerus $0 might be 10 ~idcrcd.

FbIIlly, Mel DOtes th.at. tor RU'J'OIe#!0_than dct1nip, wJpt rmmitutes facilkJcs-2!u4

~ die FCC his DOted !he disdJX:Sion between a competiDg provider's ·Clwn' facilities

aad DOCwOtk: e1emellts lased from a. SOC. .SIs MCI Mem. at 13-15. 1be omy pouible

respome to lbis arJWD= is: "so wbat?" IDdeed.. MO's araum= proves Ameritech mmois'

poiDl - Ibat the c:aacept of ·ownersmp- c10es not have & fixed. D.:I:lIDiI1g, aM therefore its

mM"inc =tt be derived from the specitk eolQXl in wbich it is used. §!! 8lacIc" Law

Djgiouary 574 (1983) ("(tlbe term rOWDCr"] is DODII~imwD.. aad its memri"l is to

be pthebCl fnlaas dieOCI~ ill wbich It Is used. aad fzom the mbject-ma= to wblch it b

appned·). Here, tbDsma ctistiDpjsha services detIDed as ·their own" <iJb. srlices pcovfc!ed

over urwork tacilldes 11m ~CI'p'ina providers have teased from • BOC) fi'cnn servica 11= are

simply resold by comp~dnr providers. ~ Am. Mem. at 10. A competing provider's usc ot

1eueel DetVIOrt eJemems to provide irs own Im'ices obYtDusly is different from a competing

provider's lISIJe of fJ&O BOC. servtces. Given thai IlErc are omy twO aJtemadvcs specified in

lba IQIUte C·dIeit owalt IDd "rea1c"), Ieaed DCtwOrk elemIaIS DICeSSIri1y must be caregorized

4 MCI .....pu to expJaIA lway the juxaapoaitioA in rae ... Or -their own" mi resold
~ by ayiq u.e _~ 10 :rcsaIe was meaa& ta nter to the rdale of. aaa,.
BOC'slln'ica. i:I MCI MtaL It 16-17. ~. IIDWIlete in s=tcm 211(c)(1)(A)
... Ie 1dtr II) tbI semca of a •...BOC.. cania'. .1111 relevzll& seare:nc:e re6:rs to
celec:onumvdatioas Ul"Yb ofa -compecIDs~ owr "tbdr own' facilities WfSUS

10
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.. 11acIerSpriDt's VIewof"PndomiIwltlJ Fadlifla.Based"Compeddaa,
AIDeritech IIDDoiI Would Be FoncJosed IQdd'nUeJy From COIDpetinJ
fa 11lc WI DlJtanq: MarJs!t.

viow tabza b)' Sprint. rcWorcc AIUritecb lJUDoil' poIidon 1hat the st&b:Ite should not be

1ftt&rPftad mIII umcuouble "'IJ'Drl mac produces absurd rcsuhs.~ to Sprint. the

UJmI ·pRdomjJPadY tadli~baRd compeddou· means that Section 271Cc)(1)(A) i& satisfied

.o.DIx if comperina providers own tide to (DDt lease) mote tbID tifty..percem of the facilities

required to provide lacal exchange service. However. Sprint does DOl stop there. UDder it!

theory. nor aU faci.liries are equal. 1buI. Sprint would requile that 1he "facilitie5-based"

requirtmem be met oll1y by title ownership of at least fifty percem of me local loop raei1it~

ued EO ptovide HI'Yicc - I ICR~ may n&!!t be sadlfiacl. S. Sprim Mem. at 15-20..

Of eounc. tbera is no bads hi me statute for~ any siDc1e l2etWorJc '1amezu,

IIICh as loop facilitja• .in applyiDg the predomjzsancc requiremem of ScctiOD 271(c)(1)(A). ~

Am. Mal. at 16 (COIIIJIIislion's QuaUoD. No. 9). More Mad.mentally. Sprint's d=o1y

pmduces results cbac woald c:ompllfe.ly frasu'ate the pro<ompctitive purposes of d1c 1996 Act.

It is beyond doubt. tbat no competitor acmally will build me majority of ill loop facilities in the

foreseeable ft1mre. It ewr. tDdeed. Sprinc~ tbIt -[rUm )eyel of market cmry • • •

probably WiD nor" be achieved for quire some time. Spdm Mem. u 5~. nus. under Spriac's

dIttImtIoll of "ptedoantNntly flcWcles-bued competition.· Amcrifech Illinois would be

!ora'llosed IDdeft1Iize1y - possibly forever - tram compeUq in tbe long~e market. even

dII "EMaIe of teJee:ommn;;:aUoa ..meet gf am!'w CII'Iiu.. T1iete is M basis
wbaDoeYer ill the sratme for sayiDa Iba& dID CICber cmier WboSe services ate fIIOld
e::aaac iDchMle tbo meum'" LEC.

11
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it~ IIllnois were EO lose 9'" of its IIWket sbJre in the local market to COIDJ'edtors

usiq otbef strategies qainst it.

1lIDI. SprtDrl "1Killdes..basedcompeUtiaq-!heotY, sWJdtng alODe, Ismueaable. Whesl

eombb4 wilb iu otber UIeories. SpriDl'.~ptionot -fcilides-based eompctition· is pacemly

absurd. AI raecla~ Spdm also cakes lhc positions (1) chat any request for imercoDaection

try ID.YODC foleclOSCI the Track B padI to iDlerLATA relief aDd (2) that to succeSSfully pursue

a Tract A app11caticm, me 2peemMIIS on whiCh tbe applk:adon is bued QD be used to I8Iisfy

die cb.eeJclist ouly with rupecr to those items tbat are adUalIy beJDr ftJrnlshed co tbo other

comncdDg panics. UDder Sprint's tbeory, therefore. ita BOC satisfted Sprint's "prcdomimntly

fadliCies-bUed- competilOt requimuent by entering iDlo 14 .p:cmt:Qfwith a compctitoc' dw bMl

title to tbc -'ork 'Militia. it woulcI \1M to provide senice, at.~ could DOt be used

u the basis (or Il TrIck A appllcaWm because me compc:dDg provider~ by d.efhdtiOD. not

Jad IJId DeC be purchasm, each of the iI=s 011 the compdirivc clwdclist. In short. accordinJ

to cbe lopg discm:e carrien. Coapss esrab1ished standards for SOC entrY into the JODI distance .

market that it m=w cou1cl never be satisfted. 'Ibis. of COUIII. is ricUc:u1oua.

TbiI is just IIIOCber example of the major players in tbe oU,opallstic lq dl&WJCe market

IUiemPdDI to mmufacQIre impJidl rep1ltDry tIIJrie:rs tram I~, pro-compedtive

scaa= ill urder to delay campctitioa Oil their UDf rOl' as IGDI as pouib1e. UlKIer ~[dinl'$

PN1'DIta'OUI Ibeory. the JODI diltlace carriers may lock: Amerileeh IUinois out of tile inr!r.

LATA INdcrf iDto the uext miJleDDium tbmI1gh a unjJaten.l decision not to invest ill loop

facilities ..- wbiJe usmc Amc:ritech IWDois' loop facnltla to capazrc the lcx:al market. To .put

12
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it~ly, SpriDl's theory deprives Ameritech DliDOis of me level pIayitlg field mat COqrea

sOQlht to create.

Tbe goal ofa 1996 Act is to open~ tile~ ad Joc:al ceJa:OIDZIIaDiAti=a

bas been urged to -act favorably aDd expeditiously on.BeU company petitions 10 compere in the

10Dg~ basmen • • • 0DCe the t&!It for facilities bued competition is satisfied. "' By

defJniag raclJities-based compcWoD in 5UCh a 911)' as 10 JUab ;t VirNally impossible far

Ameritech lJUDois to enter t!Ie loq-.dlmnce market any dme in the fDrcsceable flnure. Sprint's

tIIcory tlasbcs cUrcc:dy wirh the mait'es& purposes of 1be 1996 Act. The Act 'NIl inteDded to

cowards mubm fma wU:h u.y baWl b.eIG :utiftcla11y IIIMI iDdftciBDtly bamc!.1 to

-4tcompanmeatl1l2[e] sepIeftU of the~ iD4UstrY. opeuing Ibe f100deatea of

competition mraup de.repJadon. -. Wbilc SprbIlls aU In favor of "opmiDg the tloodptesol

-hen it comes to compedtioa in rhe local excban&~ maztce. it Neb to impose eZIdless rtJl.mds

J III H.L RIp. No. 104-4.58, l04th Coac., 2cI Sea. 113 (lIM) (pmposc of tile Ad. is
-III provide for pro<omperidYe,~ n:atioDal poliq frImcwotk delipd to
IIp!Im!I DDU¥ priVI1e sec.=r dIploymem or advaaced~ aDd
iaftxmarinn UlCImoJociel aDd .v=s to all AmericaDs by anma all
.....F ,-stp mgrbt! to SMllpedllgg") (elDpblsil .tdal).

· _del of Seuar« Breaux, 142 CODI. RIc., 1041b CoDs·. 2d Sea.• p. 5113 (feb. 1.
1".

, 141 eoDi. l*. 57894 (daily cct. JUDe 1. 1995) (Imtoemem of Sematol' Pre#1cr).

I 142 Coal. i*. H1149 (daily ed. Feb. 1, 19M) (qualld ill Ac:cogminr $afuuanf§
tflIM. , 4 n.oS).

13
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of delayJor DCW competition in &be JODI distaDce market - delays that are foreclcsecl by any

J"IIicmal mtcrpleCdion of d1e J996 Ar:L

IL TIm MlANlNG Qf Sl(:lJQN m(c:>12)(II); T'BI COMP!nTM gJ!.m.IS7

A. ••ocMa1 SadIr1 fte "Coap!tWftCheck"p" 'l1IrouIb A ComhiD!It.ioJlor
StctiPD 1nrc)CUCA) Aftnmm·

AI Ameritecll IIIiDois~ 111 its opeDiDa 1DCIDOIIDdum (sec Ameritcch D.IiJICis·

ugal Memormdum InRapomc To Order lIddatiDg~ (-Az4. MeaL ") at 1""19), the

plain JaDcuagc of SccdoD 271, u well as rhe desIp, object IDd policy of the 1996 Ad. make

it rlear thai: a BOC may satisfy tho "checklist" requirements ot SectiOa 271 (c)(2)(B) through I

combinac= of secuOl12.71(t)(lXA) :lgteemeDtJ. ADd DO commentator appears to seriously

dispucr: A.merUecb. mimis' submission. See, LLT~Tarimony at 10 ("Staff ap{s]

widl Amerirec!l IlUDois tbIt • • • it is reasonable ~ allow a SOC to sacisfy lbc 'cbcctlist'

tbIouJh a combiudoD of qreemears"); NO Mem. at 26 (liD opd011 (or a noc to satisfy the

c:beckIlst by usiDI pmvisiom in ditrereat appoved qrcemcDts • • • Wsa UDder the saumeIf).

However, 3lIft' aneI15 tbac "[alA 'grwmeA& with • compedftl provider should be uabte

I to aa.ty Stc:don 171(0) OAly If the provider ahead)' has boch reUdenriat aM busiaelS cu.str::Jmers

I for relcpbaDe ctp:h'np HrVice." TerKeurst Testimony It 7. ADtrlteeh JIllDois reIplCUblly

I c1IIqras wldl Sd's poIition. To bezin with, DaIbiDI in tile SfaIUCOry 1aDIUase requires that

I boIb raidenrJll aaI budnea CUItOmerS be serYt4 by the same competitor. ~

SecdoD 211(c)(1)(A) (to satisfy die swutory requiremeDts. dJe SOC must "emer( ] imo S!D!..Q!

DID. biadiDI qreemeara" t!III 4speclty[ 1 the lCmIS aDd coadfdoDl UDder whICh me BeQ

14
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COILflptdDa pmidm of telephone eu:baDge service ••• 10 resfdenrial aDd busi=ss

subscribers").

Moreover, dIIltacceu aDd Imercmmecdcm" tbat muss meet die terms Of tbe "campctitive

or more asramau l
' dac:ribed in Seetitm 17t(c)(l)CA): ad the "compeddve cbeckUu· and.

IfresidCDrial aad business- rcquiremeats lenoe cbc idcbtial atatWDry objeaive - to~ tlw

die market is opeD to competition. ADd tbat objecdvc is SOlved whether there is a 5iDgle

competitor operating in bcxb tbe residemial ADd busiDes.s marbIs or two COIIJPCtitors. ODe

operatiDc in tho residential market IIId tht: other in the busirrss market. In mon. the lwumry

lJup1aae is couisteDr with - aDd tbc mzutory purposes """"'are .. aD inrerprclUion or tile Act

01 SecdoD 211(cXIXA) aptlllUSdS.

~--- ."'- I..;.r~ ..1...._·· ...........:.&. Ih-., ~_ 1'_ ----.,....iftlr .10­
AaUlguYl;l", ~ -0-"'" --:1 IS 1DCOlIJbt~ waUl ~1.iIU S poI_u. Ul~.... LLS

tacwdes-bulld c:ompocidon 1tqQiRmInc, eoacr- noted dial -[I]ome ot the iDida1 forays of

cable companies into die fte1d of local ~leplumy • • • »lei !he promise of providing: the sort

of local residential competiCiOn Cbar has eousisrem1y been contemplated.· ~Conference Report

I H.lt REP. Mo. 104458. 1041h Colli.. 2d sea. 148 (1996). Tbis reference co cable

I COII'IplDies, wbich typically serve oaly n:siclemia1 cusa:mers, II ID DlustndoD of the kiDd of

I c:ompelkor dlat wwIcS satisfy fho faciJidet-bqed c:cm:apedtioD nqairemerx shnws tlw. Conaress

I iDamded that the .1aIDfe eaald be mel by a cembinadOD ot at leat rwo apamenIS. <me with a

I compeUna Pl"O'Iidel of raidemi.1 SCZ'"Iice ami one \Vith • compeIiDs provider of buslDess SIfVk:e.

I At die em:! of dI8 day, hOWeVer, t2dI quesU011 ot' lCIOluny hapiCIlZlOIl shcWd prove

1$
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ac:ademh;. Amenta IIliDois bas snbmitted fot Couuniuion appvval an apeemem with

CoasoUdmd CommtlDicationS Telecom Services. lac. ('teCT"). see Docket 96 NA-OOS. As

Staff ackaowledles. co -is lJRIdy semq bOth R:std=Ua1 aDd busim=ss customers. <t

·midrmhllDd bnsineae requiremcnt.

B. '" Statcmmt Of Geacn117 A'fIiIU1e Terms May Be U.d To OemoDstrate
Claeckllt CompUaDCe ID AD~baIed Stetloa 2'71 AppU~OD W'rth
R8pect To Cbeddilt ItIms TIuIt Haft Not Bee.a .RIquested By The Other
PIrty To 1ltt Amemeut.

As demoDstratecl above (pp. 1~S), a SOC is providiq access and iD.tercoDDeCt:iOIl punuant

to lSI qnemC'Dt vmea it is acmat1y furDkbt"l me check11st items requested by thf: compedDg

provider lUId making available. pu.auaDt to rbe rcndI of tbat~ au el1eckUst items dIU

have !IX in face beea nquested for purdIase by the campeti.Dg provider. In attvkjnl this

CODCNIion. Sprint UId MCI rely 011 tb8ir assctioIl Umt Track A IIId TrICk B are mumally

excruslve pI1bI to St:cdoIl 211 inlt:tLATA Rtic:f - thac it tbe preconditions for III.g~­

baed Track A applklatiOft are Pdsfted. a Tnck B applicatiOn may not be filed. Sprim Mem.

I at 24-26; Mel MIlD. II 21-28. 'Ibis "mamalJy exclusive" IJ'IUIDCDC is a c1wic noD-SeqUitur.

I Amcritedl lDIDau' poIidoD is not daC a SOC CIII ftIe a TrIck B lIpp.licatioD - aD

I appllcadOll baed exclusively 011 I statemem of aez=ral1y available temlS aDd CODditioDs ­

wtwidlltn.Unl~ exia=ce of &II iJ1tIm)DZUlCtiOla qreemtDl with a pm1omip.mdy facilides­

baed competitor. At tba same ria-. hDwcw:t. UDder tbt Act, !be requiremcIa tor an

apeem.nt-basecl Tract A appl1cadon. Including tt. daccklisc~ permit & DOC to usc

other c\'idace .•~ a~ Staeneet ulIder SecdmI 252Cf) of tbe Act - to PJOYe

t6
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I Cbeck1isl. compliala wi1h respccc EO any checklist item as CO WbidJ tba'e bas been GO a=ul

I requat to putebue by die odIer party to me agreemem.

t To bcciD wilL this CCDC1USion fiDds suppon ill the Ad. SecdoIl271(cS)(3)(A)(i) provides

, that a SOC may aadsfy the prerequWces fQt' FCC approval of a Tn.ek A applic:2rion by -fully

implemt,mfUIIJ- tile competitive rbectllA ia~ With the~ of Section

271(c)(2)(B). .s.·ScdioD211(d)(3)(A)(i) (-widl respecc to access aDd izDrcamIcction pIlMdcd

punuam 10 $\IbsecdoD. (c)(l)(A),· the DOC IDUIt -fall)' implement(] the campctidve ehecklist

ill subsecdoD. (C)(2)(B)·). AId Seccicm 271(0)(1)00 provides tba a DOC Sldsfa the

COIDI*itivc c:hccklisc so long as me -{a] m:aa or inrer=mecdoa providcc1 or lcocrally otmed·

sadsfta me~ In 1boIt, tbe aamre auuaortzes the PeC to appro"c a Tra:lt A application

$UPPurtal byCY~ - -=h u • Dtcrlx:qt of e-raUY available tenD1 -. dw the BOC has

ill fact ton, IrnplemmDd dID c:br:ctIist.

Moreover, Secd.oD 252(f). wbkh def!.... sell oat the mqu.iremeDta for a SII.."cnt

of aea=ndly I.vaUabIe renDS, precedes aDd is Clldmly~ of the stamroIy provision .

reladDI to Track B appl1cloons (Setuoa 271(c)(1)(B». AJtbauah a Gealral Srateme!ll is a

DCCeSJIJY pnxIicIec for • TIKk B applbtiaa. mere is DO'binc in me Act to sugat !hat a

D'PJDCd or geaerally IvaiJable tenDs r:r.my serve no fum:tiDa other tbaD suppaninc a TrKk B

appUcadoa. SUCII. III2IUP eaukI euiJ1 ba\'C bccD iDcJeadccl in Becticm 2.$2(1), Section

2'71(Q)(1)(B) or 2'71(c)(2)(8), aDd wu: DOt. Ir sboWd COIDI as DO S\IZ1X'i5c. therefore. tbIi me

Raarm& ,&ami. in DockeC No. 96-0491 apress!y rejeca:d the position ofSprim UIl MC that

I ItalmDeDf. of em-auy available termJ may be used Oldy 10 support m appUcaliou UDder

Tnck B, afftImad.vely swiDI that I. mremem or JtDemlIy available terms may serve I. useful

11
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purpose.~of wbetber Tnck B is followed.. ~ HcariDI Ex.M's Proposed Imcrim

Order, Docket No. 96-0491.

In J!IDn, tbe Acl obYioully COnrt:mp1aICS chat the rl1~ ot a Gtz=a1 Sr.aft'me:Dt UDder

5eoUo1l 252{f) is all ..,enctaar., suM-alcma procedure that may by (onowed by a BOC at my

time. Wbatbet the st3t1:mem so filed may be used by a BOe to demonsttate chcck1ist

comp1iaDce with reQ*t to a checkllst ieem rhat has DOt been requested by the other party to au.

apmnezIl on Wbicb aTrack A applieatioD. is based. is in tbe flm imWJce for tbe Pee to decide.

Qeyrog U,S,A" Ip;, v. Natural Resmm:es Defense Cggncil, I1Jc" 467 U.S. 831, 843-44

(1984); _ ~ Mortog v. .RuiL 415 U.S. 199, 231 (1974). ADd AmerilCCh I111J2ois is

~ bued on the)~. SD'UCIDl'e, desip, aDll poUda af the Statute. rJw the FCC

will pcmdt \Ill; of the GeDen1 Stftmnent u~ that access andi~ made

naiIab1c to comperiD( provida's in ll'PfOVCCl Section Z'7l(c)(l)(A) IIfCemt:ms in tact comply

with tbe competitive cbeckli., &I Am.. Mall. at 20-23,

, m. II' COMPE'I'INC SERVICE PROVJDED THROUGH LEASED NETWORK
i BLBMENTS IS NOT FACJL1TIES.BASBD COMPEIII ION uNDER TRACK A,
i THEN AMElUTECH ILLINOIS QUALD'1ES FOil IN'I'ERLATA REIJEFUNDERI DA:3Ir.:CK~B.II.....- _

I Seodoa. m(c)(1)(B) provides aD aJIa'lIadve rowe to Scct1un171(c)(1)(A) for a SOc to

I CIIICr tile IUJII dlsqry;c; marJg;t. Ala paoral maar, a JOe JllSy tUt .. Sectio21 271 lpplieldOl1

! praDised OD Tnclc B if dO COIIIJM'ioa DrOvider "hal requested tbr: acc:eu and inrerco~on

I clelcribed hi.~h (A) before m. dare which is 3 mombs befOre tbt data the company

~ mates iu appUcaticm WIler subaecdoll (d)(1) • ...'. Iftho SOC hal DeC received any qulifyiDg

18
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I request. !hell subsection (B) allows it to enccr the Jozag dfswxe marJte( based solely on a

I Ibt==t of~y available termS.

I Sprim aDd Mel assert that~ IUiDois is "iDdiaible for Track B.· supposedly

I because Tnct B q DOt available where requestS have been made for iDcacosmection. aDd such

I ~ bve bccD. made in DliDois. SpriDt MeaL at 2'7; _ also Mer Mem. at 19-24. ThIs

I IrpmeDl, hGwYer, seriously mim=ads Section 271{c), which p1aiD1y cIotI g proYide that m

I l'I!CDJMS far~ from g campedDg provider 'lCO"'Urily deniJs or forecloses a

I Track B appIiA1ioIL

I 'Ibe by ItaNIOfy 1aDpap provides as follows:

•A. Bell~ COIDpIDy IDIIlCta eM~ of this
IDbpIrIcnph it, • • • DO such proWler bu requested the acce$$
.. iDDtrcoIm.ecdon desaibed insubp~ (A) • .. • ••

Section 271(c)(l)(B). Sprim aDd MCI ate that the reter=ce to "no such pnMder" means my

IllllftJJiated comperin. pnwider of telcpho= exchange service. But u Rcpreseawfvc Tauzin

IIIIde clear. the pbrue -no such prvvider" adUaUy refcn back to the facllities~ provider

delcribed JD SecdoD 271(c)(lXA)=

"aabprqraph (I) u.s tbe WOlds 'such plOVidc:r' to rct'cr back
to tilt exc1usiYely or pralnmjnantly facilities based provider
clelcdbed in sul1plngr1pJl CA).•

141 COllI. Rm., 104ch CoDe., 1st Sea. p. R 1458 (Aug. 4, I"~. FurdIem1orc. emaifit

CGIIkl be said dial the phrase "DO such provider" refers CD JDY UDIftDfated competinI prcmdet

of teJephmJa ezdmnre service. subIecUoIl (B) a1Io RIleS that the only type of requesc that

diJquaUftes • Tradt B app1icadcm is ODe duat seeb "till acc:ess alldlDcacoDDeCtiou described in

subpuqnpb (A) ••• ". A request tor access aDd ialllCOlIZII!ttiOft quaW1es UDder

l'
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I ~ (A) emy it. _ • dID teleptlom ex=mp service betne otte-red by thr:

I CClIUpetiq provider is flciIities-bued. 31 diu ram is detim:d ia Sceticm 271(c}(1){A).

I SpzVJl assorts tbaI tbe facWties--bued requiremcat is limUM to Track A because the

I nquire:mem IS set out ill~ (A) is pm:ede4 by the !aDgualc -[f]ar the purposes of this

I .ubparqraph. It Spdal Mem. at 21. Of COW'Se, sublection (A) does am st:ItC "for the PUlI'OSC'

I of this subparagnph smI!, • alIhoalh MCI. iDcIeclibly, 3ttempU to ad4 that word to the sta!Ute.

I b! MeI Mem. II 21. III addition. Sprim simply ipora &bat lUbpanp-aph (B) eXpraSly

iacorpora&el the dcfiDitions iD IUbparagraph (A), iMluding the definition of a facUities--bued

provider, wbaa it refers U) me Ifac:eeu aad inlm'coImectiOD deSCtibed in 6ubparagraph (A)."

III IDxt., I cpUU'7iD& rcqugt cbat wwld~ a Tnak B appliattan is only om: that

is JUde by a 6oilWa-bwd comperhor. AJ die Ccwf'aaa ltepxt succinc:rly scares. -, BOC

., leek Iatry UDder (TIICt B) ••• pIOYided lID GJHIfMrtg flslHtiet:bued competitor bas

requesre4 accea aDd IarercnrmecdOD • • ." by the appzopdate date. HoB.. Rep. No. 104-4S8.

1041h CoJIg.. 24 Sess. 141 (1996).' AccordfnJly. althoulb Americecll Il11Dots believes that <me

Of mcxe of the carrim that made req&leIts for lDrt:tconDecdon prior ro Seprembtr 8. 1996 is a

, IsDamat tbiI \lMq\liVOCll ...... ill1M CcmlaeaccReport, MCI fOCUlel OD srarem..
IA d:Ie CQlllnlsical recarcllbt rdafc CO • ]'actA IPPUcatioa.. ~MCI Mem. It 22.
"11ID ftI:c CbIt D1UIIIrVUI tcpJaIon chiidi...-d OIl UJalipiftcae of the fIclUdes-based
~UDder SecdoD 211(c)(l)(A) simply does DOt cstI1tUIb-. III me llbhII= of
fIM:iJJdD.bucd compctkioa. TJIct B woaI4be~. Iadeed. the opposBe is true:
AI 1M Coatereu:e 1teport __• TnI:k B -Is ia 'calf" co -.an that .. SOC is t10t

6cdve1y pnI\'emed from JM'dDI eaIIy ia&o _ u-LATA saviceI marbt!lllmb:
.,.. I!! fatUSles·he=' ,.... sIW ,., the Sf...... - jp 1ft Sstima
Z'ZlCEVJ)l6) basoqbuo __UleJIIII'kIC.· H.L lblp. No. lOW~a.1041b.CoDI •• 2d
s.. 141 (1996) (....added). MCI's ·compiracy tt.xy- panuar: to 1IIhidlTract
B 1I1Ydaltie .oIeIy in .. ClIO of ID~ boJQJa tie Ma Mem. u 23) is
c:ampJetaly ouuidt tbe 'Cm of rJII sumte aDd is DIX SlJPPOlUId by even a slued of
~JdIZOIy.
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I qualIf,iq,. facilities-bued curler tbat sadstles me~ of Section 271(c)(1)(A), if

I SpriDt aDd MCI were conect that • c.ompeting provider must bave tide oWMnbip of more tIwl

I '0" of tile Ioealloop raeu1Uelco qualify as a~y fadlities-based provider. tbeD DQ

j campcdcur waa1d qu:aUfy as &cilitif:s..btsed. In ddt case.~ WOWd havo boeD 1:100 quaUfyiDg

I reques& for access and~.D under Tract A. aDS Ameriach IIImois would be eDIitled

i to proceal UDder a Trac;k B prvc:as.

I . IV. 'IBB ILLINOIS COMMERCE COMMISSION lIAS AmAL ROLE TO PLAY IN
I TIl SIC1]ON Z11. PltOC:US.

ID Its submission, me Public Utl'Uties Bureau of !be omce of the Atromcy GeD:ra1

sugcsas tbat A.mIlitccIL millail COIIIiders dI: CommJakm to be IImthing more thaD 3D

I aclministrad've~II ill 1M Seecion 211 ptOCeP. Coznments of tbe People of rbe State

I of DlincN aD A.IIIcrilecb DlJDois' LepI Memorandum in Rapcmse to Order IaiJ.iatinr

I ~ dated November 8, 1996 IC 3. NotbiDI could be ftInhcr frosn the truda. In srmk

I ooauua: to IbI pGIidoD advocated by ocber COIJTlDl:ntnrs in 1bis dacbt. lO AmmUech believes that

I tile ICC 1s much more than an lIactnUnisrrative record beper. • aDd the nodon tb21lbe Commis-

I sicm's IOUIlormed judpnent• a.ad. lIexpertise in public policy- Is vita! tor the enb'uecmem of

r car:rspeDtian in both die local aDd JODI clistI&D alHDtl - tar t'ram beiD; IIcoma:y" to

I Allllrtrecb's vtI:w - ia ptee:_ly Amrriuda'J v1cw.

I u..me 1_ AC1, tbe Commi,sioa wil1 playa key wi criti:al role wilh respect to Illy

I WlieldoA for 10J11 diam:e authorintton that Ameriteeh files for IIJ.J.ID.. UDder Section

It 1&y.. MCI Mea. ac40 CalIhouIhSectiaD t71(d)(B) requires the PCC to CODSUlt With
.. ICC, tbe FCC need DOC &iva the state commission's llCOJ11111eDU my panic:UJar wei,m
or dd:zwco·).

%1
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211(4)(1)(8) of !be 1996 Act. before me FCC makes a ftDal deteImiDatioz1 regarding lone

dWaacc authmizatiol1 far Amcritet:h. tht; FCC "SIJIU ccmsulC wiEJa cbo Statt colSImissi=. of lAY

I Swe mat ls me mbjec."l of the app1icatioD iD order to yertty she comp1ianse of the Bell apegtift,

I cgmptqy with tIM regyirrgnts ot mb¥Sion <el.· CEmpbasis addecl) 1'bc urequircmems of

I subsection (c)" ndacc ro cJIe requimDeDts that an applicant enter iJJfO one or more intm:oaaecdon

I apecmaa with ccapetiDg PlOVidm (or, in some cin:UmstIJas file a General Statement) and

I thaI me applicant sadsfy the items in lhc "competitive c:becklist." '1'bese are critical issues on

which the PeC wiD uodoubced1y sc:dc consultation with the Conun!ssion: they are issues on

r which Ameriv:ch is eooperaUDc with thr: CommJssWD so tbat me ColDD1i.Dion wiD ~ fWly

I iQfODllCd COIIR"'iD3 die CUD'tDt SQDII of Amcrilcch·s IGdvitHs to camply fully widl the

I applicable lltamtoly aDd~ requiz.mcuf:S.

I Tbcn are obr pgblk: iDterat areas IS well wbere dJe expel1ise of the Commission may

I como inIo play. TU Commission baa 1011I IdvocIIed die npIIdaa of the local excb,np busiDea

I to iJI:reasecl c:omptIidoD. and It bu to.I1ecsI:d dIra COIIt.erDiDI the nature and degree of

I compeddou. in chat buUness. Moreoyer. the Cemrmiuion is otMoudy imtmate1y familiar wiEh

I tbI replarory raulet10m UDIer JlUmis law mat iDJu."bit the ability of U1Y =~Lioos

I carrier In this Slate to enpge in IIIdcompcddvc aaI of~ IDd CI'OSWlSblidlDrion.

I AI AmetitecIa IUgCSWd iD i1l IAp.I Memamxlum in dris cfac:ket (at 21). it expects tm: FCC to

I iatuire into the DIIafO m:l ems of 1oc:Il exchange compctitlon in D1Jnois aDd the etricacy of

I reauJatmy ratricdOllS to iDhiblt potemialanrirompctitive acrivity u pan of its pubUc imerest

1 iftqWry prior m IrJIItiqlOJll d_.".. aurbarizadoIL Amc:ritecb lDdcipatel mat the FCC would

I receive v.idl iDtcrest the Commfslioll'. VitWlIIId aa:aJyses of" imponan1issues. ~ tbe end
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I of die ~y. however. all aar= chat. Wldct the 1996 Act. it is me PCC alcme tbat mu.st mati tbe

I tiDal detcn:aiDatioD to smu or reject an appUc:ation for JODI d1sCIlJCC! a_onty. .s.,~ Spriat

J Mall. " 36-31; MeI mom. al~.

v. AMDXIltCB DLlNOIS' RIGHT TO ENTER THE LONG DISTANCE MAIUmT
DOES NOT DEPEND IN ANY WAY ON RESOLtrrION OF ACCESS CHARGE
JIWE5.

MCI cn.sr- 'Rich chis Cammiaioa.'s Order dtA:idq dial Seclicms 2S1(c)(2) aDd (3) of

thB 1996 Act do mJt requn iDcumbeDt LEes to provide COIl-based access ch3rges. MCI Mem.

at 28. Uwfall'nted. Me soeb to circumvem the CommisSion's decision by usml Section

271(<l)(J)(C) to achieVe tile same result. But there is IX) stanttoty basb for holrlln¥ a IOC·s

Secdoa. 271 appUca1:ioD I10sDp (0 Ibe~ carriers' JCCCSC c:bIts. sse-.
I Aa~ minms pJWi.aosJ.y explained (Am. Mal.. at 32). the 1996 Act 9pl'eSS1y

I .... Ibat the excb'np; access requinmaJIa in etftct imlDedilte1y prior to the Act's ezIICm1eIlt

I sbIJJ nmafD 1Ileft'eet after the stIIIdIts eNCCmeDt wm1~ by uow repJa.tiom, sectioJI

I 251(1). ADd dae is 110 n:quiremeat in me At:t. mat the FCC issue DCW rqulations by a certain

I date. Moreover. ktioa 271(d)(1) StIW chat a SOC may tile IA appJicauoza $MIdq

I aut!Iorizadon to provide ia-repm inter-LATA services at auy time "(0)11 Or aftet the dati: of

tDp:tbcr. thl:ao provbioas clearlyd~ tbIl .. Section 211(c) applicatioD may be grmrcd

&pUt from - aad. mare impxfaIII, prior to - any colL'Sic!efation of tile ICCeIS tbarp issue.

Aldy, it js pedecdy dar Wh1 Coaaress UTi DO need to make ac:cess cha.rp reform

a condfdon precedeat to iDler-LATA relief. Seccicm Z72(e)(3) imum dw the iDcumbem LEe

couJ.d act obcIiD aD)' aQTlDtalc viii vis loq"CUDnce carriers from access charges thaI exceed

23
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. ;

I CCOI1ODIic. COltS: it requires tbal tile~ "cbarp [itiloDc dislaDce] afftlialo •.. lUI

I aD1CJWIt for its te1epbDDe exclzanp services a:ad Wbmge access mat is OQ Sa 1b!D sam aqptm

I chaRM 12 AD! unaffUiatecl immLe!?!p8e smis:s for such service • . . •

I fa ahon, dID Ac?t ... clear tbat Amerirech"s rilhl to compete in d3e loll&' dfstazJce

I market iA ill DO way depeDdept 011 the molution of lIlY access charge issue.

Dated; November 22, 1996
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